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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, ] 
Plaintiff-Appellee, ] 
vs. ] 
JOSEPH JOHN HUDECEK, ] 
Defendant-Appellant. ] 
I Case No. 970463-CA 
> Classification Priority 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
On July 14, 1997, the Honorable Robert T. Braithwaite, District Judge for the Fifth Judicial 
District Court of Iron County, State of Utah, issued an Order and ruled that "No appeal lies to this 
Court from the Justice Court of Iron County, State of Utah, Parowan Precinct, in connection with 
certain alleged probation violations, probation revocation, and subsequent imposition of sentence." 
Judge Braithwaite further dismissed the Appeal in connection with the revocation of the probation. 
The Appeal was taken from an "Order of Commitment" executed by Kenneth H. Adams, Justice 
Court Judge, on June 9, 1997, wherein the Defendant was ordered to report to the Iron County Jail 
to serve one hundred and eighty-two (182) days that had been stayed at the time of original 
sentencing. Jurisdiction is conferred on this Court pursuant to Utah Code Annotated §78-2a-3(2)(e), 
1953 as amended. 
STATEMENT OF THE ISSUES AND 
STANDARD OF APPELLATE REVIEW 
Statement of the Issue 
When the requisite time for appeal has lapsed after a plea of guilty in the Justice Court, does 
an appeal in connection with alleged violations of probation, termination of probation, and order of 
commitment and imposition of sentence subsequent thereto, lie within the jurisdiction of the District 
Court? 
Standard of Review 
An Order issued by the District Court dismissing the appeal is reviewed on a "correctness" 
standard at the appellate level, with no special difference being given to the decision of the lower 
Court Ward v Richfield City. 798 P.2d 757, 759 (Utah, 1990). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Determinative constitutional provisions, statutes and rules are compiled in Appendix A where 
not set forth in the body of this brief 
STATEMENT OF THE CASE 
On July 14, 1997, the Honorable Robert T. Braithwaite, presiding in the Fifth Judicial District 
Court of Iron County, State of Utah, issued an Order stating that "No Appeal lies to this Court from 
the Justice Court of Iron County, State of Utah, Parowan Precinct, in connection with certain alleged 
probation violations, probation revocation, and subsequent imposition of sentence." Judge Robert 
T. Braithwaite further dismissed the appeal in connection with an Order to Show Cause Hearing 
where the Defendant was found to have violated his probation. 
On June 19, 1997, the Honorable Kenneth H. Adams of the Justice Court, Parowan Precinct, 
State of Utah, issued an "Order of Commitment" wherein the Defendant was ordered to report to the 
Iron County Jail on Thursday, June 19, 1997, at 9:00 a.m., to serve one hundred and eighty-two 
(182) days due to the violation of his probation, with a review to take place after thirty (30) days of 
incarceration. Mr. Hudecek appealed to the Fifth District Court of Iron County, State of Utah. 
On June 19,1997, a hearing was held, Judge Braithwaite presided, and the Defendant and the 
State of Utah presented their arguments. On July 14, 1997, Judge Braithwaite issued his Order 
concerning the matter as stated above. The State contends that the Defendant did not properly appeal 
the underlying offense during the requisite period of time. (Trial de novo.) The Defendant is now 
appealing from a probation revocation ruling. The State asserts that the District Court, neither by 
statute or case law, has the proper jurisdiction to entertain this appellate function. The District Court 
does have jurisdiction for a Trial de novo. The Defendant's proper recourse is to file an appeal with 
the Utah Court of Appeals using the current guidelines and/or file a writ of habeas corpus. 
STATEMENT OF FACTS 
On August 29, 1995, the Defendant was issued a citation charging him with Driving Under 
the Influence of Alcohol, a Class B Misdemeanor, and Improper Lane Change, a Class C 
Misdemeanor. On July 22, 1996, a plea agreement was reached and the Defendant entered a plea of 
guilty to the charge of Reckless Driving/Alcohol Related. The Justice Court of Parowan Precinct, 
through Kenneth H. Adams, entered a "Judgment and Sentence" on the same day. The Defendant 
was sentenced to one hundred eighty-two (182) days in jail and ordered to pay a fine and surcharge 
totaling five hundred and fifty-five ($555.00) dollars. The execution of said sentence was stayed and 
the Defendant was placed on bench probation for a period of one (1) year. Defendant's terms of 
probation were (1) to pay the fine; (2) obey all laws, including traffic laws; (3) not to possess or 
consume alcohol or drugs; and (4) to be involved in Alcoholics Anonymous and stay on Antibuse. 
On April 17, 1997, the State, by and through Deputy Iron County Attorney Karla Staheli and 
pursuant to affidavits of Marshal Wade Carpenter of the Brian Head Marshal's Office and Sergeant 
Frank Slack of the Iron County Sheriffs Department, filed "State's Motion for Order to Show 
Cause." On May 12, 1997, the Defendant denied allegations from the Order to Show Cause and a 
hearing was set. On June 9, 1997, an evidentiary hearing was held before the Honorable Judge 
Kenneth H. Adams, and after both sides presented their evidence, the Judge found the Defendant had 
violated his probation. The judge further executed an "Order of Commitment" wherein the Defendant 
was ordered to report to the Iron County Jail on Thursday, June 19, 1997, at 9:00 a.m., to serve one 
hundred and eighty-two (182) days for violation of probation. Said jail time was reinstated from the 
original sentence due to the probation violation. 
On June 17, 1997, Defendant filed his Notice of Appeal. Defendant appealed to the Fifth 
Judicial District Court of Iron County, and at the same time Defendant filed a "Motion to Set Aside 
Judgment and Memorandum " On June 19, 1997, the matter was argued to the Honorable Robert 
T Braithwaite, District Court Judge to the District Court. 
Judge Braithwaite ruled that the Defendant had no right to appeal from the Parowan Precinct 
Justice Court "Order of Commitment" and further dismissed the Defendant's "Notice of Appeal" 
from the Justice Court 
SUMMARY OF ARGUMENT 
Neither by statute or case law, does the District Court have jurisdiction to entertain appellate 
functions other than by trial de novo. The Defendant failed to appeal the underlying offense during 
the requisite period of time and as such, a trial de novo cannot be granted. The Defendant's recourse 
is to file an appeal with the Utah Court of Appeals using the proper guidelines and/or filing a Writ 
of habeas corpus 
ARGUMENT 
POINT I 
THE DISTRICT COURT HAS JURISDICTION TO ENTERTAIN 
APPEALS FROM THE JUSTICE COURT WHEREIN A TRIAL DE 
NOVO IS REQUIRED 
Utah Code Annotated §78-5-120,1953 as amended, states, "any person not satisfied with the 
judgment rendered in Justice Court, whether rendered by default or after trial, is entitled to a Trial 
de novo in the District Court of the County as provided by law." Under this statute, a Defendant may 
appeal a judgment rendered in a Justice Court directly to the District Court wherein the Defendant 
will receive a Trial de novo. Under the Utah Council Rules of Judicial Administration, Rule 4-608, 
uniform procedures have been established regarding Trials de novo of Justice Court adjudications. 
This rule clearly applies to underlying offenses. Neither by state, statute, or case law, does the 
District Court have jurisdiction to hear appeals regarding post-judgment orders. Clearly, under 
Article I, Section 12, of the Utah State Constitution, the accused has a right to appeal, however; the 
appeal for a revocation of probation does not lie with the District Court. In the instant case, the 
Defendant lost his right to appeal to the District Court thirty (30) days after he entered his plea of 
guilty on July 22, 1996. After that time, the District Court could no longer hold a trial de novo 
proceeding, and therefore has no jurisdiction to act in the capacity as an appellate court. 
POINT II 
DEFENDANT'S RECOURSE IS TO FILE AN APPEAL WITH 
THE UTAH COURT OF APPEALS AND/OR FILE A WRIT OF 
HABEAS CORPUS 
In State v. Peterson. 869 P.2d 989 (Utah Ct. App. 1994) the Court quotes the standard 
defined in State v. Jameson. 800 P.2d 798, 804 (Utah 1990). The standard is "the decision to grant, 
modify, or revoke probation, is in the discretion of the trial Court." Judge Kenneth H. Adams used 
that discretion on June 9, 1997, when he revoked Defendant Joseph John Hudecek's probation. 
Further, the Utah Court of Appeals stated that on appeal, the Defendant must "show that the evidence 
of a probation violation, viewed in the light most favorable to the trial Court's findings, is so deficient 
that the trial Court abused it's discretion in revoking Defendant's probation." Under State v. 
Peterson, the Defendant was already under the jurisdiction of the District Court and his appeal was 
filed properly with the Utah Court of Appeals. However, the procedure and standard of review for 
every probation revocation, whether reviewed by the Justice Court or District Court, can follow the 
same procedure. That procedure being the trial Court having discretion to grant, modify, or revoke 
probation and the Utah Court of Appeals having jurisdiction to the hear the appeal. Neither under 
state statute or case law has a Defendant been given the right to another evidentiary hearing based 
on an appeal for probation changes. The appeal procedure merely views the trial Court's findings and 
must review those findings in the light most favorable to the trial Court. Further, the finding of a 
probation violation is a factual one, and therefore must be given difference on appeal, unless the 
finding is clearly erroneous. 
Under Article 1, Section 5, of the Utah State Constitution, it states that " the privilege of the 
Writ of Habeas Corpus shall not be suspended, unless, in case of rebellion or invasion, the public 
safety requires it. Further, under the Utah Rules of Civil Procedure, Rule 65B (f) the procedures to 
obtain a Writ of Habeas Corpus are outlined. The Defendant has the right to invoke this privilege 
at any time. 
CONCLUSION 
Based upon the foregoing reasons, the State of Utah respectfully requests that this Court 
affirm the District Court's Order denying Defendant/Appellant's right of appeal to the Fifth Judicial 
District Court. 
RESPECTFULLY SUBMITTED this ^ ^ day of February, 1998. 
SCOTT M/"BURNS 
Iron County Attorney 
Attorney for Appellee 
MAILING CERTIFICATE 
I HEREBY CERTIFY that I mailed two (2) full, true and correct copies of the within and 
foregoing BRIEF OF APPELLEE to Mr. Willard R. Bishop, Esquire, Attorney for Appellant, P.O. 
Box 279, Cedar City, Utah 84721-0279, by first-class mail, postage fully prepaid, on this c-Dff^tiay 
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APPENDIX A 
1 
Rule 4-608. Trials de novo of Justice Court proceedings in criminal cases. 
Intent: 
To establish uniform procedures governing trials de novo of Justice Court adjudications. 
Applicability: 
This rule shall apply to District and Justice Courts in trial de novo proceedings where the 
notice of appeal is filed with the Justice Court after January 1, 1987. 
Statement of the Rule: 
(1) General provisions. 
(A) Right to trial de novo. Any party to a judgment of the justice court may obtain a trial de 
novo of the matter in the district court of the county in which the justice court is located. 
(B) Venue. The Board of District Court Judges shall develop procedures for determining the 
location of trials de novo. The procedures shall take into account the proximity of the justice 
court to the district court, the workload of the district court and any statutory provisions 
governing the venue of trials de novo. The procedures and court locations shall be published as 
an appendix to this Code. Either party may move for a change of venue under the applicable 
Rules of Criminal Procedure. 
(2) Criminal appeals. 
(A) General provisions. The trial de novo of a justice court adjudication in a criminal case 
shall be held in accordance with Rule 4-803 governing trials de novo in small claims cases, 
except that no bond for costs on appeal or filing fees shall be required of a criminal defendant. 
(B) The notice of appeal. The notice of appeal must be filed within thirty days of the entry of 
judgment. The justice court shall transmit to the district court a certified copy of the docket, the 
information or waiver of information, the judgment and sentence and other papers filed in the 
case within twenty days after receipt of the notice of appeal. 
(C) Stay of judgment. Upon the filing of the notice of appeal and the issuance of a certificate 
of probable cause as provided for in the Rules of Criminal Procedure, the judgment of the justice 
court shall be stayed. 
(D) Orders governing trial de novo. Upon the filing of the notice of appeal, the district court 
shall issue all farther orders governing the trial de novo, including posting of bail and release 
from custody. 
(E) Disposition. The trial de novo shall be conducted in the district court as if the matter 
were originally filed in that court and the disposition of fine revenue shall be according to district 
court procedures. Upon entry of the judgment or final order of the district court, the clerk of the 
district court shall transmit to the justice court which rendered the original judgment notice of the 
manner of disposition of the case. Such notice shall be for informational purposes only and shall 
not be construed as a remand of the case inasmuch as a remand of a de novo proceeding is not 
authorized. 
(F) Appeal from de novo review. The prosecution may take an appeal from a de novo review 
of the district court only as provided for in the Rules of Criminal Procedure. 
(G) Traffic convictions. Notwithstanding the filing of a notice of appeal, if a person is 
convicted of a traffic offense in justice court, the justice court shall require the person to 
surrender all of his or her license certificates and the justice court shall forward them with the 
record of conviction to the Driver License Division within ten days as provided in Utah Code 
Ann. Section 41-2-126. 
History: Amended effective January 15,1990; November 1,1996. 
Amendment Notes. - The 1996 amendment deleted "in the Circuit Courts" from the end of the intent 
paragraph and substituted "district" for "circuit" throughout the rest of the rule. 
Compiler's Notes. - Former Rule 8-102, relating to trials de novo of Justice Court adjudications, was 
(c) 1953-1997 by Michie, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved. 
2 
divided in 1989 into two rules to deal separately with criminal cases (this rule) and small claims cases 
(Rule 4-803). 
The appendix to this Code provided for in Subdivision (1)(B) is not yet available for inclusion in this 
publication. 
Section 41-2-126, cited at the end of this rule, was renumbered in 1993 as § 53-3-218. 
(c) 1953-1997 by Michie, a division of Reed Elsevier Inc , and Reed Elsevier Properties Inc All Rights Reserved 
1 
78-5-120. Trial de novo in district court. 
Any person not satisfied with a judgment rendered in a justice court, whether rendered by 
default or after trial, is entitled to a trial de novo in the district court of the county as provided by 
law. The judgment after trial de novo may not be appealed unless the court rules on the 
constitutionality of a statute or ordinance. 
(c) 1953-1997 by Michie, a division of Reed Elsevier Inc., and Reed Elsevier Properties Inc. All Rights Reserved. 
1 
Sec. 5. [Habeas corpus.] 
The privilege of the writ of habeas corpus shall not be suspended, unless, in case of rebellion 
or invasion, the public safety requires it. 
History: Const. 1896. 
Cross-References. - District court, jurisdiction of, Utah Const., Art. VIM, Sec. 5; § 78-3-4. 
Extraordinary writs, § 78-35-1 etseq. 
Procedure to obtain writ of habeas corpus, U.R.C.P., Rule 65B(f). 
Supreme Court, jurisdiction of, Utah Const., Art. VIM, Sec. 3; § 78-2-2. 





Petitioner for habeas corpus had duty to present convincing evidence that he was wrongfully 
incarcerated. Farrow v. Smith, 541 P.2d 1107 (Utah 1975), overruled on other grounds, State v. 
Standiford, 769 P.2d 254 (Utah 1988). 
Cited in Currier v. Holden, 862 P.2d 1357 (Utah Ct. App. 1993), cert, denied, 870 P.2d 957 (Utah 
1994). 
COLLATERAL REFERENCES 
Utah Law Review. - The Mootness Question in Habeas Corpus Proceedings Where Petitioner Is 
Released Prior to Final Adjudication, 1969 Utah L. Rev. 265. 
Habeas Corpus and the In-Service Conscientious Objector, 1969 Utah L. Rev. 328. 
Post-Conviction Procedure Act: Limitation on Habeas Corpus?, 1969 Utah L. Rev. 595. 
Am. Jur. 2d. - 39 Am. Jur. 2d Habeas Corpus §§ 5 to 7. 
C.J.S. - 16A C.J.S. Constitutional Law § 472 et seq.; 39 C.J.S. Habeas Corpus § 5. 
A.L.R. - Anticipatory relief in federal courts against state criminal prosecutions growing out of civil 
rights activities, 8 A.L.R.3d 301. 
(c) 1953-1997 by Michie, a division of Reed Elsevier Inc , and Reed Elsevier Properties Inc All Rights Reserved 
